e

A

7

- =

TN 1,

s AP

ity Ilgv-n'hr el oo

__r.“__,_
Wi / ®

A

deed 10 Hy, elficlen:
“.,: 8-t =N “

charseter.

w0 come to_the laarued

12
Ty B

his howor Julge Urosby should estaliivh
Lifs.opiuion i regard 1o e qualilieation
ofjafore woare st & 10ss 1o learn el
cills dftentlon 15 We providens of the

sstifntion fu seticle 3 of the amend-
menla,  His logic must be of & vory sing.

l

- #ww rusl hmimugn, \®
“ -“'- T s ' 5 o 'l Th e Aty e _; r
“ ¥ ) A "

pfo[;l: of Utal, on a from the
of the 3rdl districe, which was srgned

" Whorghs the pr "intdhm_ thelr
Yonors Chief Justics Kioney, aud Asvo-
clutn Jistide Crodly, Wave not obly in

nee with the provistous of law, Fe.
iﬂh‘tﬂlﬂ!” the. regalar, ?::1
) v, hnve

i

“Phe ¢hue ol Theodore Thorpe

' fon

| twial by widel it
{objections made to the jurisdiction of the

toction of divoree,

1 I this satate it not fn coufliet with

m«, ghall be as limited by law. Then

THE MOUNT

-

e

ORI BN WR
T .
releed.

P,
: ' ‘Bl i -'.*- 3 ._ l.
- BUPRENXN 'W”‘ s

Sumax Kaxvox, ) 1801, Urah Terri'y,

‘a NOX COTHTY.

Snean Kenvon )
distries comt lorm )
tery,and prayi _ s of mats

mony between her snd ber said hosbarnd
be totally dissolved;
eustody of the ebildren, and for a separ
.&':d::l..“ ont of the properiy of the de-

charged, and allegred  that the potitiones
m:f?}-n ghilty of the mmmcpmt
to him,
A bill 6f execptions wes tuken on the
SEEE, Woing
court, and overraled, wek' one, that the
distriet court had no jurlsdietion of the

conrt dicresl o diverve from hed
and board, the care and guordinnship of
the chiklren; and twe thowsand nod five

h;ulml‘ ay elimony to the plais
U, h ;

The defendont and - contonds
under the statuies

the Drganic Act, it is supreme, and st

y ihe aet, or confers unworranted pow
:’;wm m:mm. !'unc’m
9 reads as : “And Db it farther

the court.  The judpment was reversed,

uier charaeter if avy portion of it can
critbrign e wHid quoted, * Tow reats

+ bonds in tie

Satardoy, then received the devision of \

and the plaintiff requiced 10 enter into
prusl sum of §3.000 for lis |

3R

ows an nkibition upor justices of the
pence; wud the section Torthier provides
that the supremy aod distriet couris ree

=0
-‘ El!.ﬁ 2 }I%M' . .u .
AFPRAL PHOM THR DISTRICT COURE FOR CAS- |

pinion of How, T F. Kinwy, Chigf |
" ¥ Justice,

in the
adlal

A s

alio for the eare and :

Kenyoa answered, devyhvi (he fucts

‘other | 84

| deviddon, when properly examined, will be

g

AINEER,

diction of the

t tenmiled upo

Stutarés are. freguent:

faw,

g g, s much, upe 1ot
upon giatotes, anlead they lave
pporated into, and form part

somie of the ol English statules,

wider) by 21atote

atfietly an common Jaw courte.  Opposal

ried the-defendnnt under a it of imnnity,
Il wever Hved with ber hushand, and
liad continned upder dheration of wind,
With ovensions] lavid dnterrale,

The qn arose before the chanesl-
lor whiotier the court could take jurisdics
tion, as theto was po statuts In the state
of New York for divorce s rownle walre
monia in ents of adoliry, llllll"ll
eause for divores must npise after matringe,
The loarnod chancellor doclare] the eon
tract unll sud void edinitio on thegromud
to 10 more thaa if she hud been

the tourt expresly =
power resides where to (e
wlare the contraet void, and coutends thng
it st reside in that coort, us it his an

of lukisey, but of matrinonial exnses. This'

Mfwid hMM' in the position 'z huve z
1 it procesdinga for divorce
cliancery or common lsw jorisdiction of
qutluw. only remain for onr

- ot
sideration, - First, wholber the logisinture
bas grantedl to the prebate court, by giv-

3

that the plalntiff had pot the copubitity !

exclosive jurlscdiition, not oniy over gubvs !

FEBRUARY 9, 186. L ST
T A e e SR

f 8id of the common_law, lrll":-t-i"'“‘ thest 2ovbral hipter wiveal:

Jiw whital is the casn .-m._lul the time of phrchase of fuid votes.
it is ool _
mmof ors b eonirts, e arainst the puitien vet nppearing,
o &-m-?”‘::t.:mx‘ from bl | Ravsee, Louis Barasrd, and Suipben A,

10 thits view wo sre referrod to 1he cuse of | writ of error,

That was neare where |ba,r!anliﬂ"ulr= j-pnynr s requiired by law,

| both 1o the said pagees of sskl votes, pmd |

‘.

ﬁ)'o;‘r’ﬂ: r |
% 188 s that i these hotedwibn goed | ke
W bl ?Ir' -y :‘th l""@r& g‘

T

I both of these exseptions the conrt’

Rl
o

chught the p i -~

e B+ ds of Kuott the asslghos, w - & A portin, It not the whele
] b at ' y : ' 4 0 4 L4y Db of

 slgned | thiosn nsked for Dy bhe o ubeel for he de- eml of the Mistokfor it s 0T

wowhedge and fondnnt Telow would Nave ralsed aneqal s & right mﬂ frora lhim"'

| consont, antl Sgainst the expiriss lml Ly Botwoen the ntokers wid the wesigiee governiont wisleh jt helped to forsy, »

e (‘”-"J i b; ane 1w1hn.-‘ﬂ(m- wordant | of thuse notes which did bot EXist betmeon of whiel (& onnstitntes - ":'“-

we umderstant fo! Kinsley scting for hinisell, and the otiher | the makers ond payoes, Story on premis- hax & cousty o¢ n purt of o Stite iy :
a0 e o sl e v K. Reess, | sory notea-seo. 19wl 118; {Pight 4o bedad an

#od np dnd
4. The government Q‘; LME .!l“'."?-

‘the satd Narnard sod the sald plaintil to ! mest therefora anstabi thie rolinge ‘of the! eonld wout fenrly ad Mnel o5 that

L eendinga,
Jdgwent win eptered by - defanit

sewnrie  eduty bolow; Lot there i, I.:_urhn:vr.r‘ mal;
oy Il wotios aml Koowitdge | errar puleat oo tha nmr-l_ﬁnu i futa _
'muf:it?lliuinn lwqmra!ﬂl previoas ef | i ity natave 1o the regulurity of ke pro< disrnfitions from the wdvoenteg

Whe jadgment is not in secordates with Sllibattering expditions
Fiunch | the totpleinti—this. was an aetion. for. and thy West Filies, -
relelt amd the convs. caulid h;l;’ tm"'ﬁ"("‘:l
and Onnes ) not hies. Kinsley, dnd aleo on trisl sgainst Joby  0o-otler jadgment tpon b complaint
;:‘ T"M "-mi“ h:,db:: :ming ' lhﬁ% shie sion of §80,045 93, v iy foc the m-'.ualu?v? fuce of tha notes nm?
- Ao s g " Pheenre was Femoved to this conrl tiy  \he interest aperaitg thereon,as duw'!“"mmhom{mﬂ.
: it The exeeptions Lakey b= | but g plnen of this the ceurt has ren

| Wiglitmsn va, Wightman, 4 Joba Ch. Ro/low wetee: 1ad. The Incompetency: of a (dored jodgmont os in sscmopsit fue the
3. '

wheit Usnion—hinie heavy l-ll-th:.r \ -

o B Conkiant agitation,” ang Mﬁ,
o of ity
(atwvie rights—of the - sleve trady nind of

SE Mg

FREOVIT ™0 ToR Ronrn,
b1 Bhe wanld galn the '
Lorritorits, wiiich othnrwi;m:-ﬁ?:

2 Tens of thourandy of ape .
wow speud their bves in m:-g:m

joror, on the ground of ot teine s taxe ] dobtaed dumages combined, s lins gone b compaliod 4o

asslpned ; b the pevordd  The judgment of the eontt Lelow in re-
of ‘hdﬁr&ﬁ;:g ?&an below, | Vebsed wnd the eavse remanided,
it there were bt two exeeptions taken |
by the defendant.

Whilat all that is nevessary fo b ;
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statite on recoul and pablished, approved
Jan, 21, 1849, (66t makes o fow legal
fitggestions in regard to the qualifichtions
of juroms. His bonor may be better versed
indegal wartors thun the wssembly who
pamed that law, and His Excellency, whe
eppraved It Those gentlemen  would
doubtioss be pleased to be instracted,
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of Thorpe vs. the Prople of Utah.
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| platutifl in error in that court woulld re
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{ 18, Foote, of Jaab county; evick C.
{ Robioson, of Ban Pete county; Joha A.
| Rl{. of Millard connty, uind Wm. Crosby,
Vashiington eonnty.

2ud  district, John C, James, of Vie-
givia city, Corson connty.

Bed distriet, Wm. Bell, Hoxea Stont,
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legul | Bamnel W, Richards, of Davis county;
sud who | Aarok F. Farr, of Welier county; Jona- !
dave foy that ba ls ot fres to walk | H100 €. Weight

abrosd? W o ot utderstand the su- |

Bzra T. Beuson,

| Cache cosnty, and
Evau M. Greane, of

Tooele conuty,
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The court then 1ok n
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ment side of the ques-| wpon justices of the peace,in cortain cases;
tion, to which Mr Jomes veplied and the|
| mon law snd chencery jurisdiction of the

1pe was to be P““ n-the bapds of | o, wid confined ‘within cortain well de. | risdletion alter havivg snswered.

fined bLooads; bl with this rxs‘fi-l'.(m,l
the jurisdiction of (ho severil courts shall|
be us linited by laiw, except that phe lt-g-i
islature eannol cartail the ehancery nnd
common lw jurisdietion of the unpr(-me.[
and district.conrta.  No Jaw of the Ter-!
ritpey ean sdeprive these eonrtx of the |

power 10 exervise this jorisdiction, be:|ment is woi warrasited by the comtitution | g oo |

cuuse it i1 conferred by a higher autbori|
ty. The portion of the sectioh usuder
copsiilerativn, contains two radical pro-

Tuis
would be true if she conrt bed jurisdic:
tion of the snbjectamstier, sud the jodg-
mehl did vot apyear vpon the Tuee of the
recond corim won Judice. :

o theeclobruted oaso of Voorkiles va
the United  States 19 Petery 161, the
dictrive is well settled, Umt if the judg-

or Jaw of e laml; the wost solomn pro- |
cerdings enu coufer vo right whicl is de-

wer to heac iy

tax-pager; bat thiguestion drises whiethg
L tiis atatute i nob iu. coudilet
{ bemstitution of the United States-

uiek 1o any judicivl sct unider ¢olor of law, |

vidious, two insuperable legialative bar:| which con properly be doemed to have:

second, agninst eicronching wpon the come

suprema and disteict cunrte
15 the statute conferriog exclusive juris-

the given caso withoot lawful authority, |
Wrigint vs. Marsh, Leo and’ Delevan, 5, |
(. Greene, 94, The Yine which sepsrates
error in jndgment from the usarpation of |

dietion upon probate coutls. in activus of
Vdiverer, an interforence with this Jurisdie-
{ tion of the district courts?  To urrivent o
projer solution of this question, we mast
iniguira what is- meant Ly choneery, and
Feommon law jiristiction,  Chaneery jo-
risdiction way be defined to be 4 judicial
power 1o heir und deteninine oil cases
wherein the law, for its unlversality can
nol sfford pelief, g
Early in the history of jurisprudence,
the ndministration of justice iy the ordi
sary courts was fuund 1o be incompletn,
rn.nd biewee arose the necessity of separate
{mm-u of equity, which were opeandzed

-4

[ ahyout the relgn of King Edwird 111, fur |

the purpose of ¢orrecting that, whercin
the hw was defective, and matters of
fraud were smoug Lhe oljects to which
the jurisdiction of chancery was originally
cunifined.
Boon alter these ourts were extabllshed
tiﬂnughn;l,i Berce sirugele nrote between
the lsw und equily courts, in relation to
the jurisdiction aud powers of cach; but
nk we trace the history of English juris
pradesee, we fod the prejudive wlich ut
first existed on the part of the eommon
law courts, yielling to the wecessity amd
utility of o distinetive equity jurispruderics
Arnoill ve, Griwes,  20d U Greens, T
Follow this coart from the reign of
Fdward L, at first feolde, and afford-
ing veliel in only a viry: few cases, until
it brunches out with eularzed powers, snd

own, both in Englend and America, amd
with its extended Jorisdiction, we venture
the assertion that ms an équity coart pore
Iy, without the nid of statute, it hes never
engertained noense of divorve 2o as (o res
der n final decree botween Lhe parties.
The spplieation for divoree from hed

,of Box Elder county ;| and hoand, is wot necessarily an ooty |

proecedivg. Tt muy be elther at lnw or
[ chupeery us the legisluture way prescribe

| In Eogland uatil sery recently it was oo '
jment forward and 100k the oath of office. {fined exelusively 10 the cccicsinstival or | iy
I recess Ll § | epiritnal vourts, und 1a the United States | D iriet

the petiting i= filed either in the vhumeery

: | recently tried in Illivols, nppears 10 huve | Brougiit
The conrt directed the clerk to issus | been ut baw, uml the entire case tricd Ly

{@jury. Io other atates, the chaneellor

Cours then ndjourned ill Monduy the | heers and (¢ es the lssue, in some lnatun-

| ¢es npon writien evidence alowe, and iy

builds up n stately jurisprodence of its |

that whicl depotes the case when o judg- |
| ment or decres ks pecersible only by an
appeliate court, or may be dedired a
nuitity collateraliy when -offered in evi-!
{ dhence in an aetion coucernjug the matter
Lwdjodivated, or purportiog to bave beeu |
20, In tiw one case the record - is abso-|
(lute serity, in  the other mere. waste
Ipaper. If then the court below exer-
claed & power uot conferred by the Or-
gatic Act, or the laws of tbis Territory,
i and vot interent in e gourt; the judg-
| went is voud, and wiy be Jokem advag-
tege ol anywhere or befope eny court,

1% s » principle ps old ‘a8 the law il
| self, that eonsynt caunot coafir jurisdics
| iy, aind & the eourt proeeetied 1o try

nieht is voil. :

Thut sueh is the coso, wa think we have
alundaptly shown Ly the fact that actions
of divorce do not pecessarily belong to
{ €ourts of chuntery or common law jurisdie
| tom; thut they may ba provided for by

I.-Fu\.lll', wnid the _] ailicial power of the lﬁ’f'i
ritory residing in part with the probate |

courts, the legisiature had the right wlich
| they bave exerivised to give thent the ox-
| elnsive coutrol over these actions.

The decree of Lhe court bulow is re
versed and st agide,

4 urt,
| Esocn Rewsg of af ]I ln[i’!:fml‘,\-rﬁ:dry,
Juunary Term,
A.D. 1861,
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ton over which it had mo comtrol, the |
Jurisdiction of which belonged to anotlier |
court, the anewer of the defendant could |
uot confer such jurisdiction, and the jodg- |

been done: coram we jadice, that is, by |
persuns dssqming the jodicial fanetion i“i tore the

poser is very defizite, and is precisely |

j tore-a man was cligble he shoukl i worth ‘ !
i ten thousand dollurs, and certainly they | compromice, aud that
have o right to exutupt {rom taxation all jto Celiforn .'||tlu'n":_'( amending the Cousti- |
['property under this amount, would it not | tution, Healso rgcommends that the legis-
[Operate in u comtry whers most of the ! lalire fustraet oar n jresentatives in Cone

bowever oppressive thi ¢ | L or ratification,
the Cove sucd render the i an ace | UWever Oppressive this muat seem, yet, | tions for ratification

]

jlow ashiod thy conrk to nstruct 1ie 3
Wbt i they find the plabitl Koot Lo |
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This was sn action of debt, commonced
the distriet conrt of the Second J udicinl
| ¢ Upon eeptain promissory vetes,
| nmaktnling iy the spzgregate to the sow
GOD wilh interest at & per cent per
wouth, (fom Qet, 1854, sutil poid, aml
rayinz mdgment st the time snit was
| lor the sum thus alleged due of
£17,540, i
| o defendunts in answor dany the
indehtedness it adipit that the notes
were exovnled by & member of Lheir lirm,

1L, That he: did not pay’ tixes withid  dieovered, when too late, that the Kou-

e territory of Cishi, that - be had never | tocky jenss bad beea wale in Massaebine

been ealled upon 30 10 dy, selle.

Whireupoa the  defendants by their |
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allwed the juror 1o Lo sworn and sitin| 1 Harrishury,

5 leghlutore met  at

the case,. Tho stalwte prescribivg, the | Pa., uid, on Jandary Bl reeeiveld Lhe
l|uu.".ll-'-a'-:»---t' ol Jrplas w Tonoel eon i LLuve et = e ssi ok, ; 11 Heney e
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L -Jt B3 _bae e statute probibils. any [ o e federd puratmment i prieliion. e
L petaon Torm acting os jwioe univss o 6! ageoy <ol it y b purgaed of the erline

waueeessiul the person
fiod ng tmitore,. Lt while
weright of a stute to wbsolte its
sdlcgatiog Yo the feloral goy-
s 300 proper it wee
i curehnile and cordi illy exapive the
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